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T i t l e  120 - NEBRASKA  DEPARTMENT  OF  ENVIRONMENTAL  CONTROL 

Chapter 1 - DEFINITIONS 

- 001  'IApplicant'' means a person on whose beha l f   an   app l i ca t i on  i s  made. f o r  
c e r t i f i c a t i o n  by  the  Department  pursuant t o   s e c t i o n  401 of   the  federa l   C lean 
Water  Act, 33 U.S.C. 91251 e t  seq., o f   a c t i v i t i e s   r e q u i r i n g ' a   f e d e r a l  1,icense 
or permit  which may r e s u l t   i n  a discharge  into  navigable  waters'.  

- 002 "Department" means the Nebraska  Department o f  Environmental  Control.  

- 003 "D i rec tor "  means the d i r e c t o r  of the  Department.of  Environmental  Control.  

- 
§323.2(k) (1985)  as r e f i n e d  b y - t h e  Memorandum o f  Agreement  Between the  
004 " F i l l  mater ia l "  means a par t i cu la r   d ischarge as d e f i n e d   i n  33 C.F.R. 

Ass is tan t   Admin is t ra to rs   fo r   Ex terna l   A f fa i rs  and  Water, U.S. Environmental 
P ro tec t i on  Agency,  and the  Ass is tant   Secretary   o f   the Army f o r   C i v i l  Works 
Co,ncerning  Regulations o f  Discharge of S o l i d  Waste Under the  Clean Water  Act, 
publ ished  in   51  Federa l   Regis ter  8871-73, March 14, 1986. Th is  Agreement i s  
a t tached   a t  Appendix I. . _  

- 005 "Navigable  waters" means a l l  navigable  "waters of the  Uni ted  States 
i n c l u d i n g   t h e   t e r r i t o r i a l  seas,'!; and includes,  but  i s   n o t   l i m i t e d   t o :  (1) 
All waters  which  are  presently used, o r  were used i n   t h e   p a s t ,   o r  may be 
suscep t ib le   t o  use as a means t o   t r a n s p o r t   i n t e r s t a t e   o r   f o r e i g n  commerce, 
i nc lud ing   a l l   wa te rs   wh ich   a re   sub jec t   t o   t he  ebb  and f l o w   o f   t h e   t i d e ,  and 
including  adjacent  wetlands;  the  term  "wetlands" a s  used i n   t h i s   r e g u l a t i o n  

water a t  a frequency. and dura t ion  s u f f i c i e n t  t o  support, and that   under  normal 
s h a l l  include  those  areas tha t   a re  inundated or   sa tura ted  by sur face  or  ground 

circumstances do support, a prevalence o f   vege ta t i on   t yp i ca l l y   adap ted   f o r  . '  
l i f e   i n   s a t u r a t e d   s o i l   c o n d i t i o n s .  Wetlands genera l l y   inc lude swamps, 
marshes,  bogs  and s i m i l a r  areas;  the  term  "adjacent".means  bordering, 
contiguous  or  neighboring; (2)  t r i b u t a r i e s   o f  navigab1.e waters o f   t h e   U n i t e d  
States,  including  adjacent  wetlands; (3) in te rs ta te   waters ,   inc lud ing  
wetlands; and (4) a l l   o t h e r  waters o f   t he   Un i ted   S ta tes  such  as i n t r a s t a t e  . 

degradat ion   o r   des t ruc t ion  o f  wh ich   a f fec t   i n te rs ta te  commerce i n c l u d i n g   b u t  
lakes ,   r i vers ,  streams,  mudflats,  sandflats, and wetlands,  the use, 

n o t   l i m i t e d  to:' ( i ) In t rastate  lakes,   r ivers ,   s t reams and wetlands  which  are 
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u t i l i z e d  b y   i n t e r s t a t e   t r a v e l e r s   f o r   r e c r e a t i o n a l  or o the r  purposes;  and (ii) 

a r e   o r   c o u l d  be taken and s o l d   i n   i n t e r s t a t e  commerce; and (iii) i n t r a s t a t e  
in t rastate  lakes,   r ivers ,   s t reams,  and wet lands  f rom  which  f ish or s h e l l f i s h  

lakes,   r ivers ,  streams and w e t l a n d s   w h i c h   a r e   u t i l i z e d   f o r   i n d u s t r i a l   p u r p o s e s  
b y   i n d u s t r i e s   i n   i n t e r s t a t e  commerce. 

-- 006 "Person" means any i nd i v idua l ,   pa r tne rsh ip ,   assoc ia t i on ,   pub l i c   o r  
p r iva te   corpora t ion ,   t rus tee ,   rece iver ,   ass ignee,   agent ,   mun ic ipa l i t y  or o the r  
g.overnmenta1 subd iv is ion ,   pub l i c -agency ,   o f f i cer  or governing or managing  body 
o f  any  munic ipa l i ty ,   governmenta l   subdiv is ion,   publ ic  agency or any o ther  
l e g a l   e n t i t y .  

- 007 "Po l l u t i on "  means the  man-made o r  man-induced a l t e r a t i o n   o f   t h e   c h e m i c a l ,  
phys i ca l ,   b io log i ca l ,  and r a d i o l o g i c a l   i n t e g r i t y  o f  water. 

L e g a l - C i t a t i o n :   T i t l e  120, Ch. 1, Nebraska  Department o f  Environmental 
Control . .  
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TiKle 120 - NEBRASKA OEPARTMENT OF ENVIRONMENTAL  CONTROL 

Chapter 2 - CERTIFICATION 

- 001. The Oepartment s h a l l   p r o v i d e   c e r t i f i c a t i o n   p u r s u a n t   t o   s e c t i o n  401 o f  

federa l l y   i ssued and admin is te red   permi t   o r   l i cense  fo r   the   cons t ruc t ion   o r  
the  federal  Clean Water Act,  33 U.S.C. 1251 e t  seq.. t o  an app l ican t   fo r  J 

warers i f  the  d ischarge will n o t   v i o l a t e   T i t l e  117. Nebraska Admin is t ra t ive 
o p e r a t i o n   o f   f a c i l i t i e s  which may r e s u l t  i n  a d ischarge  in to   nav igable 

Code (NAC),  Nebraska  Mater Qual i ty  Standards  for   Surface  Waters  of   the 
Srate.  

- 002 Cer t i f i ca t ion   p rov ioed  under   th is   Chapter  may spec i fy  any specia l  
condit ions  necessary t o  assure  that   the  appl icant   for  a federa l   l icense  or  
permit  will comply w i th  001. 
- 003 F i n a l   c e r t i f i c a t i o n   o r   d e n i a l   t h e r e o f   s h a l l  be accomplished no l a t e r  
than one year a f t e r   f i l i n g   o f   t h e   a p p l i c a t i o n   w i t h   t h e  Department. 

COP C e r t i f i c a t i o n  mav be  withdrawn  bv  the  deDartment when it i s  determined 
tha t   t he re   i s  no lonaer  reasonable  assurance  that  there will oe comoliance 
w i th  the app l i cao le   p rov i s ions   o f   T i t l e .117 .  (NAC). Nebraska Water Oua l i t y  
Standards for   Sur face Waters o f  the  Srate.  

004.01 N o t i f i c a t i o n   s h a l l  be  a iven  to   the  appl icant  bv C e r t i f i e d  
mai i ,   re rurn   rece ip t   reauesrea,   o f   the   in ten t   to   w i tharaw  cer r i i i -  
- car ion  and the  reason  therefor.  The wi thdrawal   shal l  become 
e f fec t i ve   un less   t ne   app l i can t   reaues ts   i n   w r i t i na  a hear inq 
be fore   the   a i recror  no la te r   than  ten  davs a f te r   t ne   da te   t he  
no t i ce   i s   rece ived .  

004.02 I f  a near ina   i s   he ld .   p roceaure   sha l l  be aovernea  bv T i t l e  
115. (NAC),  Rules of Prac t ice  ana Procedure  of  the  Oeoartment. 
Chapter- 16-55. Contested Cases. The sole  issue  to  be  determined. 
i s  whether  there i s  s t i l l  reasonable  assurance  that  there will be 
compl iance  w i th   T i t le  117. (NACI .  NebrasKa Water Ouali tv  Standards 
for   Sur face Waters o f   the   S ta te .  

004.03 I f  the   app l i can t  does not  make a t ime lv   reaues t   fo r  a 
hear ina   be fore   the   d i rec to r .   o r  i f ,  a f t e r   h e a r i n a ,   t h e   d i r e c t o r  
aetermines  that   cer t i f icat ion  shal l   be  wi thdrawn,   not ice  o f   h is  
or   her   dec is ion  shal l  be a i v e n   w i t h i n   f i v e  aavs  thereof  by 
c e r t i f i e d   m a i l .   r e t u r n   r e c e i p t   r e a u e s t e d .   t o   t h e   a w l i c a n t  and the 
Federal aaencv t o  whom c e r t i f i c a t i o n  had o r i a i n a l l v  been made fo r  an 
operat ina  l icense  or   permi t .  

Enab l ing   Leg is la t ion :  Neb. Rev. Stat.  §81-1505(2)(e) AP?ROWED 
0 L e g a l   C i t a t i o n :   T i t l e  120. Ch. 2. Nebraska  Department of  Environmental LLTToRIIEy.- 

i3-M.- 

Control  

Date 

-. 



Title 120 - NEBRASKA DEPARTMENT OF ENVIRONMENTAL  CONTROL 
Chapter 3 - PUBLIC  NOTiCE 

- 001 In the  case  of  individual  permits  under  section 404 of  the  federal  Clean 
Water  Act,  the  Department's no'tice of  filing  shall  be  issued  jointly  with  the 
Corps  of  Engineers. 

- 002 In all other  cases  involving  certification,  the  director  shall,  within 
thirty  days  of  review  of a completed  application  for  certification,  publish 
notice o f  the  filing  and  recommended  approval  or  denial. 

o02.01 The  notice shall include: 

002.01A  The  name  and  address  of  the  applicant; 

002.018 A description  of  the  applicant's  proposed  action; 

002.01C  Purpose  of  the  action  proposed; 

002.01D The  basis  which  may  be  used i n  determining.if  certification 
is  to  be  given; 

002.01E  Where  a  person  may  write  to  request a public  hearing;  and 

002.01F The legal basis  for  certification, if made. 

002.02 Notice  of  filing  and  recommended  action on certification  shall  be 
published  at  least  once in a  newspaper  or  newspapers  regularly  published 
or  circulated in the  county  where  the  proposed  discharge will be 
occurring. 

- 003 The public  may  comment  to  the  Director or request  a  hearing  within  thirty 
days  of  publication.  If  any  information or public  comment i s  received  during 

concerning  the  certification,  the  Director  may  republish  the  public  notice  as 
the  thirty  day  comment  period  which  appears  to  raise  substantial  major  issues 

in 002 above. 

Enabling  Legislation: §401(a)(l) and 5404, C.W.A., 33 U.S.C. 1251 et seq.; 
81-1505(2)(e) 
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Legal  Citation:  Title 120, Ch. 3, Nebraska  Department o f  Environmental 
Control 
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T i t l e  120 - NEBRASKA DEPARTMENT OF  ENVIRONMENTAL  CONTROL 

Chapter 4 - PUBLIC COMMENTS, REQUESTS FOR HEARING, AND NOTICE OF HEARING 

- 001 Pub l ic  comments, requests   for   hear ing and no t ice   o f   hear ing   sha l l   be  
governed by T i t l e  115, (NAC), Chapters 86 and 87, as i n   t h e  case o f  

. app l i ca t i on  for  permits. 

Enabl ing  Legis lat ion:   5401(a)( l ) ,  C.W.A., 33 U.S.C. 1251 e t  seq.; 
81-1505(2)(e) 

L e g a l   C i t a t i o n :   T i t l e  120, Ch. 4,  Nebraska  Department o f  Environmental 
Contro l  
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Title 120 - NEBRASKA DEPARTMENT OF ENVIRONMENTAL  CONTROL 
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Chapter 5 - EFFECTIVE DATE 

- 001  These  rules  and  regulations shall become  effective  five  days  after  filing 
with  the  Secretary  of  State. ' 

Enabling  Legislation: Neb. Rev. Stat. §84-906 

Legal  Citation:  Title 120, Ch. 5, Nebraska  Department  of  Environmental 
Control 

APPROVED: 


