
RULE AND REGULATION #167

Working Copy 

1.
Add the following definition to Rule 001, Section 001.01, and renumber 
existing subsections:

001.01B  Aggregator:  A person who combines retail end users into a group and arranges for the acquisition of competitive natural gas services without taking title to those services.

001.01L  Supplier:  A CNGP that participates in a consumer choice program.  

2.
Make the following revisions to Rule 003 and renumber existing subsec-
tions.

003  DISPUTES BETWEEN INVESTOR-OWNED NATURAL GAS UTILITIES AND METROPOLITAN UTILITIES DISTRICTS:
003.01  Commission Jurisdiction:  If an investor-owned natural gas utility disagrees with a metropolitan utilities district or a metropolitan utilities district disagrees with an investor-owned utility over a determination that a proposed extension or enlargement of a natural gas service area is in the public interest, the matter may be submitted to the Commission for hearing and determination.  No jurisdictional utility or metropolitan utilities district proposing to extend or enlarge its natural gas service area or extend or enlarge its natural gas mains or natural gas services shall undertake or pursue such extension or enlargement until the proposal has been submitted to the Commission for its determination that the proposed extension or enlargement is in the public interest. Any enlargement or extension by a metropolitan utilities district within the boundaries of a city of the metropolitan class involving the exercise of the power of eminent domain pursuant to Neb. Rev. Stat. § 14-2116(2) shall, by reason of such exercise, be conclusively determined to be in the public interest.

003.01A  Filing and Contents of Proposal:  Any proposal for extension or enlargement shall be filed with the Commission, and the Commission shall promptly make such application public in such manner as the Commission deems appropriate. Proposals for multiple extensions or enlargements may be filed in a single document at the discretion of the utility. 

003.01A1  The proposal shall contain sufficient information so as to provide reasonable notice to any interested party of the location and nature of the proposed extension or enlargement.  Such information shall contain, but not necessarily be limited to:

003.01A1a  A description of the location of the extension or enlargement including any cross streets and a statement as to whether the proposed extensions are entirely or partially within a particular zoning jurisdiction;

003.01A1b  The municipality and subdivision or development, if any, proposed to be served by the proposed extension or enlargement; 
003.01A1c  The plat and/or map for the proposed service area depicting the location of known mains of all natural gas utility service within a one (1) mile radius of the area to be served;
003.01A1d  A description of the nature of the extension or enlargement including size and length of the main; and

003.01A2e  The anticipated date the jurisdictional utility or metropolitan utilities district intends to undertake or pursue such extension or enlargement.

003.01B   The proposal shall be served on any jurisdictional utility or metropolitan utilities district with natural gas infrastructure in the area of the proposed extension or enlargement.

003.01C  The Commission shall make such proposals public by posting them on the Commission website.  Such proposals shall be deemed to have been made public three (3) days after the date of filing.

003.02  Location of Hearing:  A hearing commenced pursuant to this section shall be held in the county where such extension or enlargement of the natural gas service area is proposed.

003.02 Protests:  If no person or entity has filed with the Commission a protest alleging that the proposed extension or enlargement is not in the public interest within fifteen (15) business days after the date upon which the application was made public, the enlargement or extension shall be conclusively presumed to be in the public interest and the jurisdictional utility or metropolitan utilities district may proceed with the extension or enlargement without further Commission action.  If a person or entity files with the Commission a protest, within five (5) business days of the filing of the protest, the jurisdictional utility or metropolitan utilities district proposing the extension or enlargement shall file with the Commission and serve on any party filing a protest a description as to how the proposed extension or enlargement satisfies the criteria set forth in Rule 003.

003.03  Subpoena and Other Powers:  The Commission staff may administer oaths, compel the attendance of witnesses, examine any of the books, papers, documents and records of any investor-owned natural gas utility or metropolitan utilities district involved in a determination pursuant to this section.  The Commission may have such examination made by any person that the Commission may employ for that purpose.  Such person may also compel the production of such books, papers, documents or records or examine under oath or otherwise any officer, director, agent, or employee of any such party to the determination.

003.04  Hearing:  Upon application by an investor-owned natural gas utility or a metropolitan utilities district seeking a determination pursuant to this section, the Commission shall set a hearing date not later than ninety (90) days from the date of application except for good cause shown.  In no event shall a hearing be set later than six (6) months from the date of application.

003.04A  A hearing commenced pursuant to this section shall be held in the county where such extension or enlargement of the natural gas service area is proposed.

003.04AB
Ratepayers of the investor-owned utility or the metropolitan utilities district shall have the right to appear and present testimony before the Commission and shall have such testimony considered by the Commission in arriving at its determination.
003.05  Fees:  For each application filed with the Commission pursuant to this section, the applicant shall be charged a filing fee of the maximum rate allowed by law which shall be payable at the time of application.  There shall also be charged to applicants a hearing fee of fifty dollars ($50.00) for each half day of hearings if the application for a determination necessitates such a hearing.
003.06  Procedure:  Except as herein provided, all proceedings will be governed by the Rules of Commission Procedure as codified by state law and Nebraska Administrative Code, Title 291, Chapter 1.
003.07  Determining Considerations:  In determining whether a proposed expansion or enlargement is in the public interest, the Commission shall consider:
003.07A
The economic feasibility of the extension or enlargement;
003.07B
The impact the enlargement will have on the existing and future natural gas ratepayers of the metropolitan utilities district or the investor-owned natural gas utility;
003.07C
Whether the extension or enlargement contributes to the orderly development of natural gas utility infrastructure;
003.07D
Whether the extension or enlargement will result in duplicative or redundant natural gas utility infrastructure; and,
003.07E
Whether the extension or enlargement is applied in a non-discriminatory manner.
003.07F
Any books, records, vouchers, papers, contracts, designs, or other data not made available to the parties shall not be considered by the Commission in making its determination of whether an extension or enlargement of a service area is in the public interest.

003.08  Rebuttable Presumptions:  In determining whether an extension or enlargement of a natural gas service area, natural gas mains, or natural gas services is in the public interest, the following rebuttable pre-sumptions shall govern:
003.08A
Any enlargement or extension by a metropolitan utilities district within a city of the metropolitan class or its extraterritorial zoning jurisdiction is in the public interest;
003.08B
Any enlargement or extension by an investor-owned natural gas utility within a city of the primary, first, or second class or village in which it serves natural gas on a franchise basis or its extraterritorial zoning jurisdiction is in the public interest; and,

003.08C
Any enlargement or extension by a metropolitan utilities district within its statutory boundary or within a city of the first or second class or village in which it serves natural gas on a franchise basis or its extraterritorial zoning jurisdiction is in the public interest.

003.09  Commission Orders:  Except for good cause shown, the Commission shall enter an order within thirty (30) days after completion of the hearing or after submission of affidavits in non-hearing proceedings.
003.09A
All Commission orders shall become operative ten (10) days after the date of mailing a copy of the order to the parties of record unless the Commission prescribes a different effective date.
003.10  Appeals:  Any party to a proceeding may appeal to the Court of Appeals District Court to reverse, vacate or modify the order of the Commission.  The order of the Commission shall be held in abeyance pending such appeal except as may otherwise be provided for by law. 

003.11  Enforcement:  The Commission is empowered to enforce its order as provided for by law.


3.
Make the following revisions to Rule 015.09, Billing Adjustments:

015.09  Billing Adjustments:  For all billing adjustments resulting in a charge to the ratepayer, a jurisdictional utility must offer a reasonable amount of time for payment. 

015.09A  Adjustments of Bills for Slow or Fast Meter Error:  

Whenever any meter tested by a jurisdictional utility is found to have an error of two percent fast or more, it must refund or credit to the ratepayer the overcharge.  Whenever any meter tested by the utility is found to have an error of two percent slow or more, it may charge for the natural gas consumed but not included in the bill previously rendered. The refund, or credit, or charge for a slow or fast meter must be based on the corrected meter reading for a period equal to one-half of the time elapsed since the most recent test, but not to exceed six months, unless it can be established that the error was due to some cause, the date of which can be fixed with reasonable certainty, in which case the refund or charge must be computed from that date, subject to statutory limits.  The charge for a slow or fast meter must be based on the corrected meter reading for a period equal to one-half of the time elapsed since the most recent test, but not to exceed six months.

015.09B  Adjustments to Bills for Meters Failing to Register:  If a meter is found not to register or to register intermittently for any period, subject to statutory limits, a utility may charge for an estimated amount of natural gas used, but not to exceed six months, unless it can be established that the error was due to some cause, the date of which can be fixed with reasonable certainty, in which case the refund or charge must be computed from that date, subject to statutory limits.  Bills estimated under this section must be based upon prior usage, adjusted for weather conditions, number of days in the applicable billing cycle, and other known and reasonable factors.

015.09C  Adjustments to Bills for Other Meter Errors:  If a ratepayer has been overcharged or undercharged as a result of an incorrect reading of the meter, incorrect application of a utility tariff, incorrect connection of the meter, application of an incorrect multiplier or constant or other similar reason, the overcharge must be credited or refunded to the ratepayer or the undercharge may be billed to the ratepayer.  The refund, or credit, or charge shall not exceed six months, unless the date of the error can be fixed with reasonable certainty, in which case the refund or charge must be computed, subject to statutory limits, from that date.  The charge shall not exceed six months.  

4.
Make the following revisions to Rule 016, Consumer Choice Programs and 
renumber existing subsections.

016  CONSUMER CHOICE PROGRAMS:

016.01  Any jurisdictional utility offering consumer choice programs and acting as a participant in such program shall in its tariff approved by the Commission, adopt a code of conduct for jurisdictional utilities, suppliers and aggregators participating in the consumer choice programs approved by the Commission.  After notice and hearing, the Commission may establish a standard code of conduct for jurisdictional utilities to use in complying with this section.

016.01A  Jurisdictional Utility Code of Conduct:  Any code of conduct for jurisdictional utilities adopted by a jurisdictional utility offering consumer choice programs shall at a minimum include the following principles:


016.01A1  Separate accounting records for revenue and 
costs.

016.01B  No preferential treatment or advantage be given, either overtly or covertly, to any supplier participating in a choice gas program by the jurisdictional utility operating the choice gas program.

016.01C  Any information disclosed by a jurisdictional utility operating a choice gas program shall be made available in a reasonable time and manner to all participating suppliers.  This provision does not include disclosure of confidential customer information.

016.01D  A requirement that any rule, regulation and/or tariff provision applied by a jurisdictional utility in the administration of a choice gas program be done in a non-discriminatory, equal manner.

016.01E  A jurisdictional utility offering a consumer choice program(s) shall not by word or action misrepresent the cost, quality, or reliability of a particular gas supplier or aggregator or represent that the regulated gas service would/could be adversely affected by a customer selection of a particular gas supplier or aggregator.

016.01F  A jurisdictional utility offering a consumer choice program(s) shall not misrepresent or misquote the commodity price of any supplier or aggregator. 

016.01G  A jurisdictional utility offering a consumer choice program(s) shall not market or advertise its services in a misleading or deceptive manner;

016.01H  A jurisdictional utility offering a consumer choice program(s) shall not engage in any activities under a consumer choice program detrimental to the consumer including, but not limited to, activities such as slamming or cramming;

016.01I  A jurisdictional utility offering a consumer choice program(s) shall not unduly discriminate against similarly situated customers.

016.01J  In the event the jurisdictional utility also acts as a participant supplier in a choice program shall:

016.01J(1)  Keep separate accounting records for the activities of the choice gas program and supplier;

016.01J(2)  Keep separate and distinct all marketing, advertising and other promotional activities.

016.02  Supplier/Aggregator Code of Conduct: Any tariff filed by a jurisdictional utility offering a consumer choice program shall include a code of conduct for participating suppliers and aggregators.  The supplier/aggregator code of conduct shall at a minimum include the following principles:

016.02A  A supplier or aggregator participating in a consumer choice program shall not misrepresent through word or action the quality or reliability of other gas suppliers and/or aggregators.

016.02B  A supplier or aggregator participating in a consumer choice program shall not misrepresent or misquote the commodity price of any supplier or aggregator.

016.02C  A supplier or aggregator participating in a consumer choice program shall not market or advertise its services in a misleading or deceptive manner.

016.02D  A supplier or aggregator participating in a consumer choice program shall not engage in any activities under a consumer choice program detrimental to the consumer including, but not limited to, activities such as slamming or cramming.

016.02E  A supplier or aggregator participating in a consumer choice program shall not unduly discriminate against similarly situated customers.

016.02F  A supplier participating in a consumer choice program shall report to the jurisdictional utility no later than ten (10) days following the close of the consumer choice supplier selection period the highest price offered by the supplier during the consumer choice supplier selection period and lowest price offered by the supplier during the consumer choice supplier selection period.  

016.03  Annual Report:  A jurisdictional utility offering a consumer choice program shall submit a report to the Commission pursuant to this section on an annual basis.  The report shall be provided to the Commission no later than thirty (30) days following the close of the consumer choice supplier selection period.  The report shall include the following information:

016.03A  A list of all suppliers that participated in the choice gas program.

016.03B  For each participating supplier the total number of customers that selected that supplier.

016.03C  The default gas price for those customers that did not make a supplier selection during the consumer selection period and the default price they received.

016.04D  The highest price offered by any supplier during the customer selection period and the lowest price offered by any supplier during the customer selection period.

016.05E  A detailed summary of the administrative costs incurred by the jurisdictional utility in administering the consumer choice program including an accounting for the gas supplier fees recorded by the jurisdictional utility.

016.04 Examination and Audit Requirements:  Consistent with Neb. Rev. Stat. § 66-1818, the Commission may require an examination and audit of any jurisdictional utility offering consumer choice programs.

5.
Add the following new Section 018 Emergency Curtailment Plans:

018  Emergency Curtailment Plans:  A jurisdictional utility’s tariff shall identify the manner of curtailing or limiting natural gas consumption in the event of an emergency.  

