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001
SCOPE.  Pursuant to Neb. Rev. Stat. § 60-2139 the Department is given the authority to design programs, administer those programs and enforce the provisions for teaching motorcycle rider safety under the Motorcycle Safety Education Act.   These rules shall be interpreted to include any amendments to the Motorcycle Safety Education Act the Nebraska Legislature may adopt.

002
PURPOSE.  These Rules and Regulations are promulgated to provide guidance for those schools, businesses or organizations teaching motorcycle ridership safety courses in accordance with the Motorcycle Safety Education Act.  The courses shall be designed to develop, instill and improve the knowledge and skills necessary for safe operation of a motorcycle.  Upon approval of these regulations as provided by the Administrative Procedure Act, this new version of 247 NAC 6 shall be effective and shall replace the preceding version of 247 NAC 6 approved by Governor Kay Orr on March 9, 1987, which shall be repealed in its entirety.
003
DEFINITIONS.

003.01
Authorized representative means the person designated by the Provider with the authority to act on its behalf.

003.02
Contact person means the person available at the Provider to receive communications from the Department.
003.03
Contested case means a proceeding before an agency in which the legal rights, duties or privileges of specific parties are required by law or constitutional right to be determined after an agency hearing.
003.04
Course completion card.  A document certified by a state agency charged with the responsibility for issuing such licenses which indicates that the holder has attended and successfully completed a certified Motorcycle Safety Course consistent with the Motorcycle Safety Foundation or equivalent guidelines. 
003.05
Department means the Nebraska Department of Motor Vehicles.

003.06
Director means the Director of the Department of Motor Vehicles.

003.07
Driving course means a driving pattern used to aid students in learning the skills needed to safely operate a motorcycle as part of a Motorcycle Safety Course.
003.08
Ex parte communication means an oral or written communication which is not on the record in a contested case with respect to which reasonable notice to all parties was not given.  Ex parte communication shall not include:
003.08A
Communications which do not pertain to the merits of a contested case;

003.08B
Communications required for the disposition of ex parte matters as authorized by law;

003.08C
Communications in a ratemaking or rulemaking proceeding; and

003.08D
Communications to which all parties have given consent.

003.09
Motorcycle means every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, excluding tractors and electric personal assistive mobility devices.
003.10
Motor-driven cycle means every motorcycle, including every motor scooter, with a motor which produces not to exceed five brake horsepower as measured at the drive shaft, mopeds and every bicycle with motor attached.  Motor-driven cycle shall not include an electric personal assistive mobility device.
003.11
Motorcycle Safety Course (aka RiderCourse) means a curriculum of study which has been approved by the Department designed to teach drivers the skills and knowledge to safely operate a motorcycle.
003.12
Motorcycle Safety Instructor (aka RiderCoach) means any person who has successfully passed a motorcycle safety instructor’s course curriculum and is certified by the Department to teach a Motorcycle Safety Course.
003.13
Motorcycle Trainer (aka RiderCoach Trainer) means a person who is qualified and certified by the Department to teach another person to become a certified Motorcycle Safety Instructor in this state.
003.14
Party means the person or entity notified of impending denial, cancellation, suspension, revocation or refusal to renew a certification as an instructor or Provider in the context of an administrative hearing.
003.15
Provider means a school, business or organization which is offering or intends to offer a Motorcycle Safety Course to the general public.

003.16
Quality Assurance Visit (QAV) means an audit of a Provider’s program, range, records and instructors.
003.17
Range means the area of ground designated for teaching motorcycle rider skills to students, including but not limited to pavement, markings, signs and obstacles.
004
APPLICATION REQUIREMENTS FOR PROVIDERS OF MOTORCYCLE SAFETY COURSES:  APPLICATION, RENEWAL, CANCELLATION.
004.01
Any school, business or organization which wishes to provide a Motorcycle Safety Course must comply with the following:

004.01A
Continually maintain a place of business, which includes at least one permanent, regularly occupied structure within the State of Nebraska.

004.01B
Provide a training site which includes a driving course.

004.01C
Designate an authorized representative and contact person. 
004.01D
Provide that all instructors are certified Motorcycle Safety Instructors or Motorcycle Trainers as set out below.
004.01E
Have one or more certified Motorcycle Safety Instructor(s) present in the classroom or on the driving range with the students at all times during the presentation of the course content, explanations of course materials, administration of test, and riding skills practice.
004.02
Application for Motorcycle Safety Course Provider Certification, Requirements.  Applications to become a Motorcycle Safety Course Provider shall be submitted on a form provided by the Department and shall contain the following information:
004.02A
Provider Name.  The legal name, address, telephone number of the Provider’s headquarters in Nebraska, including the name and electronic contact information for the local contact person.

004.02B
Authorized Representative.  The name, title, work address, telephone number and electronic contact information of the person authorized to act on the Provider’s behalf with the Department.

004.02C
Location of Course.  The location of the classes and driving range if different from that of the Provider.

004.02D
Time Frame.  A general schedule of what and when training will be offered and the frequency with which it will be offered.
004.02E
Motorcycle Safety Instructors.  The names, dates of birth, operator’s license numbers for all persons employed or intended to be employed as Motorcycle Safety Instructors.  Motorcycle Safety Instructors must be certified by the Department prior to teaching any Motorcycle Safety Courses in this state.

004.02F
Curriculum.  The curriculum must consist of one or more of the learn-to-ride courses currently offered by the Motorcycle Safety Foundation or its equivalent.
004.02G
Vehicles.  Provider shall certify that if approved, they will supply a motorcycle for each student as required by the Motorcycle Safety Foundation or its equivalent.

004.02H
Insurance.  Proof of liability insurance coverage for all instructional and business activities.
004.02I
Signature.  The application must contain the signature of the authorized representative.

004.03
Fee.  Each application for certification or the renewal of a certification of each Motorcycle Safety Course Provider shall be accompanied by a fee as set out in Neb. Rev. Stat. § 60-2126.
004.04
Agreement with Motorcycle Safety Foundation.  Each application for certification or the renewal of a certification of each Motorcycle Safety Course Provider shall be accompanied by a copy of the agreement between the Provider and the Motorcycle Safety Foundation whereby the Provider agrees to comply with provisions of the Motorcycle Safety Foundation Rider Education Recognition Program.

004.05
Expiration of Certification.  Motorcycle Safety Course Provider certification shall expire two years from the date of the Director’s approval of certification.  Applications for renewal may be submitted to the Department 60 days prior to the expiration date of the expiring certification.

004.06
Changes in Status.  The Motorcycle Safety Course Provider shall notify the Department in writing upon the occurrence of any of the following:

004.06A
Name Change.  A change in the Provider’s authorized contact person or the Provider’s name, legal status, or address shall be sent to the Department within ten days prior to the occurrence.

004.06B
Instructor Change.  The Provider shall notify the Department of any addition or termination of a certified instructor.  The Provider shall notify the Department of any change in an instructor’s driving status within ten days of the date of any suspension or revocation of his/her driving privileges.  The Provider must report an instructor’s conviction for DWI or any related alcohol or drug offense in connection with a motor vehicle or helmet violation while operating a motorcycle in this or any other state.

004.06C
Location Change.  If there is any change in the location of the program or driving course, the Provider shall notify the Department not less than ten days prior to the change.
004.06D
Insurance Cancellation or Change.  If the Provider’s insurance for program activities is cancelled or altered by the insurer, or if the Provider changes insurance carriers, the Provider shall notify the Department within ten working days.
004.06E
Provider Closure.  If a Provider ceases to operate, the Provider shall notify the Department ten days prior to the date the operation ceases.  The Provider shall arrange for the retention of program records and shall notify the Department of those arrangements and how the Department’s inspectors or auditors may gain access to such records.

004.07
Renewal of Certification.
004.07A
A Provider’s certificate will expire on the second anniversary of its effective date unless renewed.

004.07B
At least 120 days prior to expiration, the Department will send to the designated contact person for the Motorcycle Safety Course Provider a renewal notice which states:
004.07B1
The date on which the current certificate expires.

004.07B2
The date by which the renewal application must be received by the Department for the renewal to be issued and mailed before the certificate expires.
004.07B3  The amount of the renewal fee.
004.07C
All renewal applications must be submitted to the Department not less than 60 days prior to the time the current certification expires.  The Department will not be responsible for the timely issuance of any renewal certificates when the application is not received in a timely manner.

004.08
Denial, Cancellation, Suspension, Revocation or Refusal to Renew Certification.  The Department may deny, cancel, suspend, revoke or refuse to renew, a Provider’s Motorcycle Safety Course certification for good cause, including but not limited to:
004.08A
Fraud, forgery or misrepresentation on an application;
004.08B
Use of non-certified instructors;
004.08C
Lapse of insurance coverage;
004.08D
Failure to notify the Department of any changes in status under section 004.05, above;
004.08E
Failure of an audit by the Department pursuant to section 008 below;
004.08F
For good cause shown; or

004.08G
Failure to maintain adequate records and/or failure to allow the Department access to those records upon request pursuant to section 007 herein.
005
CURRICULUM.  The curriculum for all Motorcycle Safely Courses shall be uniform across the state and shall consist of one or more of the learn-to-ride courses offered by the Motorcycle Safety Foundation currently in use at the time the course is offered.
006
REQUIREMENTS FOR CERTIFICATION OF A MOTORCYCLE SAFETY INSTRUCTOR OR MOTORCYCLE TRAINER.  An Application for Certification of a Motorcycle Safety Instructor or Motorcycle Trainer shall be submitted on a form provided by the Department and shall contain the applicant’s name, date of birth, operator’s license number, home address, telephone number, electronic contact information and certification information including information that he or she meets the following criteria:
006.01
A person applying to become a Motorcycle Safety Instructor shall have a motorcycle endorsement on his or her operator’s license and have two years or more on road experience in riding one or more types of motorcycle.
006.01A
The applicant shall have attended and successfully completed a RiderCoach preparation course and be certified through the Motorcycle Safety Foundation and be current on all requirements under that program, including any continuing education requirements necessary to remain certified with the Motorcycle Safety Foundation.

006.01B
The applicant agrees to teach at least two basic Motorcycle Safety Courses under the supervision of a certified Motorcycle Safety Instructor or Motorcycle Trainer consisting of classroom instruction and rider skills instruction.

006.01C
Have a valid operator’s license with the appropriate motorcycle endorsement; and have had no suspensions or revocations on his or her driving record within the last five years, including no convictions for DWI or any related alcohol or drug offense in connection with a motor vehicle or helmet violation while operating a motorcycle.

006.01D
Be at least 21 years of age.

006.01E
Have a high school diploma or its equivalent.

006.02
A person applying to become a Motorcycle Trainer must be an experienced motorcycle rider and shall have previously been a Motorcycle Safety Instructor.
006.02A
The applicant shall have attended and successfully completed a RiderCoach Trainer preparation course, be certified through the Motorcycle Safety Foundation and be current on all requirements under that program, including any continuing education requirements necessary to remain certified with the Motorcycle Safety Foundation.

006.02B
The applicant shall have successfully taught at least 20 basic Motorcycle Safety Courses consisting of classroom instruction and rider skills instruction.

006.02C
Have a valid operator’s license with the appropriate motorcycle endorsement; and have had no suspensions or revocations on his or her driving record within the last five years, including no convictions for DWI or any related alcohol or drug offense or helmet violation while operating a motorcycle.

006.02D
Be at least 21 years of age.

006.02E
Have a high school diploma or its equivalent.

006.03
Renewal of Certification for Motorcycle Safety Instructor or Motorcycle Trainer.
006.03A
A certificate will expire on the second anniversary of its effective date unless renewed.

006.03B
At least 120 days prior to expiration, the Department will send to the certified Motorcycle Safety Instructor or Motorcycle Trainer at his or her last known address, a renewal notice which states: 

006.03B1
The date on which the current certificate expires.

006.03B2
The date by which the renewal application must be received by the Department for the renewal to be issued and mailed before the certificate expires.
006.03C
All renewal applications must be submitted to the Department not less than 60 days prior to the time the current certification expires.  Prior to renewing a certification with the Department, the applicant shall have renewed and be in compliance with the requirements of the Motorcycle Safety Foundation. The Department will not be responsible for the timely issuance of any renewal certificates when the application is not received in a timely manner.

006.04
Denial, Cancellation, Suspension, Revocation or Refusal to Renew Certification.  The Department may deny, cancel, suspend, revoke or refuse to renew, the certification of a Motorcycle Safety Instructor or Motorcycle Trainer for good cause, including but not limited to: 

006.04A
Fraud, forgery or misrepresentation on the application.

006.04B
Failure to have completed or maintain training required under the Motorcycle Safety Foundation, these Rules and Regulations or as required by the Department.
006.04C.
Engaging in or attempting to engage in instruction or skills testing without a certificate required by these regulations.

006.04D
Failure to maintain a valid operator’s license with the appropriate   motorcycle endorsement.
006.04E
Conviction of driving under the influence of alcohol or any related alcohol or drug offense within the previous five years of the date of application or while employed as a Motorcycle Safety Instructor or Motorcycle Trainer or conviction of any helmet violation.

006.04F
Suspension or revocation of a operator’s license within the previous five years of the date of application or while employed as a Motorcycle Safety Instructor or Motorcycle Trainer.
006.04G
Fraud, forgery or misrepresentation on any documents relating to student evaluations in the training course or skills tests.
006.04H
Immoral or dishonorable conduct evidencing unfitness or lack of proficiency to act as a Motorcycle Safety Instructor or Motorcycle Trainer.

006.04I
Any other cause adversely reflecting on the Motorcycle Safety Instructor’s or Motorcycle Trainer’s fitness or capability to administer instruction or skills tests or to perform any other duties required by statute.
006.05
Continuing Education.  The Department will provide Motorcycle Safety Instructor training as determined by the Director.  The update training shall be curriculum centered and may be web based.  All Motorcycle Safety Instructors are required to participate in order to retain his or her Nebraska state certification.  Should an Instructor be unable to complete a scheduled update, an alternate assignment may be offered in order to allow him or her to meet this requirement.
007
RECORDS RETENTION.  Each Motorcycle Safety Course Provider shall maintain the following records, which shall be subject to audit and which shall be made available to the Department in the course of an audit or otherwise on demand.  Records must be maintained a minimum of two years.
007.01
Motorcycle Safety Instructor and Motorcycle Trainer Records.  At each approved testing location, the Motorcycle Safety Course Provider shall retain the following records for each Motorcycle Safety Instructor and Motorcycle Trainer not less than two years after the date the Motorcycle Safety Instructor or Motorcycle Trainer leaves the employment of the Provider.
007.01A
A copy of a valid Motorcycle Safety Foundation card for each Motorcycle Safety Instructor and each Motorcycle Trainer, which contains the holder’s name, sponsor, and identification number indicating that the Instructor or Trainer has been certified by the Motorcycle Safety Foundation.

007.01B
Proof of recertification by the Motorcycle Safety Foundation for each Motorcycle Safety Instructor and each Motorcycle Trainer.
007.01C
A copy of the certification issued by the Nebraska Department of Motor Vehicles to each Motorcycle Safety Instructor and each Motorcycle Trainer.

007.02
Student Records.  Each Motorcycle Safety Course Provider shall develop and utilize a student registration form.   At each approved Motorcycle Safety Course Provider location, the Provider shall retain a record for each student for whom the Motorcycle Safety Instructor provides training, whether or not the student passes or fails the tests for the waiver.  Each record shall be retained a minimum of two years from the date the student last attended. These lists shall be made available to the Department upon request.  For each waiverable class, the Provider shall send to the Department within ten days of the completion of a course, the following information:

007.02A
The completed student’s class registration form including his or her, name, address, telephone and/or e-mail address, birth date, operator’s license number, course completion card number and the state which issued the operator’s license held by the student at the time of the training.

007. 02B
The student’s test score sheet(s) showing the results of the written and skills tests.
007.02C
The name and identification number of the Motorcycle Safety Instructor or Motorcycle Trainer who administered the written and skills tests.

007.03
Electronic Reporting.  Motorcycle Safety Course Providers, Motorcycle Safety Instructors and Motorcycle Trainers may be required to provide to the Department, a result for each student by electronic means.
008
AUDITS.  The Department may conduct an audit, also known as a Quality Assurance Visit (QAV) of all Motorcycle Safety Courses from time to time to assure that they are being conducted in compliance with the Motorcycle Safety Education Act and the Rules and Regulations of the Department.  Non-compliance with either the Act or the Rules and Regulations is cause for denial, refusal to renew, suspension or revocation of the Provider’s or instructor’s certification by the Department.
008.01
Audits may be unannounced and shall consist of an inspection of the Provider’s documentation and facilities and observation of the instructor’s(s’) training skills and any other aspect of the program at the discretion of the Director.

008.02
No person who owns or manages a Provider or training site shall audit a Provider or training site he or she owns or manages.
008.03
Whenever the Department conducts an audit, the Department shall notify the audited entity of the result in writing.
008.04
In the event an audit which is based on a deficiency or failure to comply with any required element reveals such deficiency or failure to comply, the audited entity may correct this deficiency within a time determined by the Department upon notification of the audit result.
008.05
If the deficiency is not corrected or the failure is based on fraud, forgery or falsification of any documentation, misrepresentation or other criminal act, the Department may deny, cancel, suspend, revoke or refuse to renew, any or all of a Provider’s certification, a Motorcycle Safety Instructor’s certification or a Motorcycle Trainer’s certification.

009
WAIVER.  The Department may waive either or both of the knowledge and skills tests of any person who successfully completes a certified Motorcycle Safety Course in Nebraska and provides proof of such completion in the form of a course completion card upon his or her application for a motorcycle endorsement on their operator’s license.  Waiver of knowledge and skills tests may also be given when the applicant shows proof of having successfully completed a Motorcycle Safety Foundation Motorcycle Safety Course in another state by way of a course completion card issued by the state in which the course was completed.
009.01
The Department has the authority to test or retest any person who received a waiver and may suspend or revoke the operating privileges of any rider who fails to successfully complete the test.

009.02
The Department reserves the right to check the authenticity of any course completion card presented for a test waiver.  

009.03
A course completion certification is valid for 24 months from the date the course was completed. 

010
NOTICE OF DENIAL, CANCELLATION, SUSPENSION, REVOCATION OR REFUSAL TO RENEW CERTIFICATION.
010.01
Notice.  Whenever the Department denies an initial application for, cancels, suspends, revokes or refuses renewal of any certificate of approval of a Motorcycle Safety Course Provider, Motorcycle Safety Instructor or Motorcycle Trainer, pursuant to sections 004.07 or 006.04 above, the Department shall notify the party of its intent to deny,  cancel, suspend, revoke or refuse to renew the certification as follows:

010.01A
Notice shall be made in writing and sent by regular United States mail to the party’s last known address; and

010.01B
Notice shall state that the party may request a hearing on the denial,  cancellation, suspension, revocation or refusal to renew the certification by the Department by submitting a written request for a hearing with the Department within 30 days of the issuance of the notice.
010.02
Effective Date.  If the party does not request a hearing within 30 days, the Department’s action is final.

011
SUMMARY SUSPENSION OR REVOCATION.  The Department may summarily suspend or revoke the certificate of a Motorcycle Safety Course Provider, Motorcycle Safety Instructor or Motorcycle Trainer when the Department finds that the public safety requires emergency action and incorporates its findings to that effect in a notice of suspension or revocation of certificate under section 010, above.  Conviction of a DWI or any related alcohol or drug offense in connection with a motor vehicle or helmet violation while operating a motorcycle is cause for summary suspension or revocation of Motorcycle Safety Instructor’s or Motorcycle Trainer’s certification.  The party may request a hearing within 30 calendar days of the date of notice.  The Director may stay the suspension until the final order following a hearing.
012
HEARINGS FOR CONTESTED CASES:  NOTICE AND PROCEDURE.
012.01
Petition.  Upon receipt of a timely filed petition, the Director shall notify the Appellant of the date, time, and location of the hearing.   Hearings will be informal unless the Appellant requests that a hearing be conducted according to the Rules of Evidence applicable in the district courts.  In such a request, the Appellant must state that he or she will be responsible for providing a Court Reporter to record the proceedings and all related costs.
012.02
Mailing.  The Director shall serve notice of the hearing by regular United States mail to the address provided by Appellant on the petition and to the attorney of record listed on the petition.

012.03
Hearing Officer.   The Director may appoint a Hearing Officer to preside at the hearing.
012.03A
The Hearing Officer shall be an attorney licensed to practice law in the State of Nebraska.

012.03B
The Hearing Officer shall be unbiased and impartial as to the subject proceeding.

012.03C
The Hearing Officer shall have the duty to conduct full, fair and impartial hearings; to take appropriate action to avoid unnecessary delay in the disposition of the proceeding and to maintain order.
012.03D
The Hearing Officer may hold prehearing conferences for simplification of the issues, settlement of the proceedings, or any other purpose properly brought before him or her.
012.03E
The Hearing Officer shall rule on the admissibility of exhibits, take appearances, act on pleadings, administer oaths, hear evidence, rule on motions and objections, issue subpoenas, order briefs, cross-examine any witnesses and open and close the proceedings.  The Hearing Officer may deny evidence which is cumulative, irrelevant, exclude persons from the hearing or take any other action consistent with the purposes of the law.  The Hearing Officer may hold the record open or reopen the hearing for additional evidence when necessary.
012.03F
The Hearing Officer shall make a recommendation to the Director at the close of all evidence and arguments.  The Director shall reduce his or her decision or order to writing and deliver that decision or order to the Appellant and his or her attorney, if applicable.
012.04
Representation by Counsel.  The party and/or Director may be represented at the hearing by counsel.
012.05
Hearings.  The hearing may be conducted informally or pursuant to the Nebraska Rules of Evidence when so requested by the Appellant.  Any request for the hearing to be conducted according to the Rules of Evidence shall be accompanied by a statement that the requesting party will be liable for arrangements to have a Court Reporter present and all costs incurred pursuant to the request.  Failure to have a Court Reporter will cause the hearing procedure to revert to an informal procedure.

012.05A
The hearing shall be at the time and in the manner specified in the notice of hearing or as soon thereafter as may be heard.  The hearing may be conducted in person, by telephone or other electronic means at the Director’s discretion.

012.05B
The party to a hearing shall be the person or entity notified of impending denial, cancellation, suspension, revocation or refusal to renew the certification.

012.05C
The party to a hearing must show cause why the denial, cancellation, suspension, revocation or refusal to renew the certification should not take effect.
012.05D
Any request for a hearing in accordance with the Nebraska Rules of Evidence must be in writing and delivered to the Department no later than three working days prior to the holding of the hearing.
012.05E
The Department shall maintain an official record for all hearings.  If a Court Reporter is provided for the hearing, the Court Reporter’s record shall be the official record of the hearing.  A Court Reporter shall not be provided except as provided in section 012.05 above and the Administrative Procedure Act, Neb. Rev. Stat. § 84‑913 et seq.
012.06
Continuances.   Continuances may be granted at the discretion of the Director for good cause, or on his or her own motion.  A party may request a continuance by notifying the Department, in writing, at least five working days prior to the scheduled hearing date, stating why the continuance is necessary.
012.07
Evidence.  Any evidence shall be admissible in a hearing which would be admissible in civil proceedings under the laws of the State of Nebraska.  In addition, the Hearing Officer may, within his or her discretion, admit evidence possessing probative value in any form commonly accepted by reasonably prudent persons in the conduct of their affairs.
012.07A
Official Notice.  The Director or designated Hearing Officer may take official notice of judicially cognizable facts or laws in any proceeding.
012.07B
Witnesses.  A party may provide evidence from witnesses with personal knowledge of the case.  If a witness refuses to appear, a party may make a request for a subpoena.  The Appellant shall be responsible for the payment of witness fees and mileage, for any witness they subpoena, including fees and expenses of any expert witnesses the Appellant calls.
012.07C
Records of Department.  Records and documents in the possession of the Department may be received in evidence in the form in which the same are kept, and without certification.  The records and documents shall be offered into evidence and made a part of the record in the case.
012.07D
Progression of Hearing.  The hearing may be conducted in the following order:

012.07D1
Introduction.  The Hearing Officer shall commence the hearing by introducing himself or herself, enter appearances, state the scope and purpose of the hearing and address any preliminary motions, stipulations and other matters.  The Hearing Officer may consider and dispose of agreed upon orders.
012.07D2
Opening Statements.  Each party may be allowed to make an opening statement at the discretion of the Hearing Officer.
012.07D3
Presentation of Evidence.  Evidence may be received as follows at the discretion of the Hearing Officer:  Department, Appellant, Department’s rebuttal, Appellant’s surrebuttal.
012.07D4
Witness Testimony.  For each witness who testified, the examination may proceed as follows at the discretion of the Hearing Officer: direct examination, cross-examination, redirect examination as necessary, recross-examination as necessary.  The Hearing Officer may question a witness.

012.07D5
Closing Arguments.  After the evidence is presented, at the discretion of the Hearing Officer, each participant may have the opportunity to make a closing argument.  The Hearing Officer may request that the participants present briefs in lieu of closing arguments, in which case, shall designate the date such briefs shall be due.
012.07E
Exchange of Exhibits for Hearings Conducted Electronically.  When a hearing is conducted electronically, proposed exhibits may be distributed to the participants by fax, e-mail, or United States mail by delivery to the appropriate address for the form of delivery, no later than three working days prior to the date of the hearing.  The proponent of the exhibit shall number the pages for ease in identification.  Appellant is responsible for distributing his/her/its exhibits.
012.08
Decision and Order. The Hearing Officer shall make a written proposed findings of fact and conclusions of law and a recommended order for the Director’s consideration.  Every final decision and order rendered by the Department in a contested case shall be in writing and shall contain the Director’s determination.  An Appellant and his or her attorney shall be notified of the decision by United States mail.
013
PROHIBITIONS AGAINST EX PARTE COMMUNICATIONS.
013.01
Prohibitions; When Applicable.  The prohibitions found in this section shall apply beginning at the time notice for hearing is given.  An agency may designate an earlier time, but such earlier time shall be required to be set forth in the agency’s rules of procedure.

013.02
Prohibitions; To Whom Applicable.
013.02A
Parties and Public.  No party in a contested case or other person outside the agency having an interest in the contested case shall make or knowingly cause to be made an ex parte communication to the Hearing Officer or to an agency head or employee who is or may reasonably be expected to be involved in the decision making process of the contested case.

013.02B
Persons in Decision Making Roles.  No Hearing Officer or agency head or employee who is or may reasonably be expected to be involved in the decision making process of the contested case shall make or knowingly cause to be made an ex parte communication to any party in a contested case or other person outside the agency having an interest in the contested case.

013.02C
Investigators.  No agency head or employee engaged in the investigation or enforcement of a contested case shall make or knowingly cause to be made an ex parte communication to a Hearing Officer or agency head or employee who is or may reasonably be expected to be involved in the decision making process of the contested case.

013.03
Disclosure of Contacts. The Hearing Officer or agency head or employee who is or may reasonably be expected to be involved in the decision making process of the contested case who receives or who makes or knowingly causes to be made an ex parte communication set forth in subsections 012.02A through 012.02C shall file in the record of the contested case:

013.03A
All such written communications;

013.03B
Memoranda stating the substance of all such oral communications; and

013.03C
All written responses and memoranda stating the substance of all oral responses to all the ex parte communications.

013.03D
The filing shall be made within two working days of the receipt or making of the ex parte communication.  Notice of the filing, with an opportunity to respond, shall be given to all parties of record.

013.03E
Filing and notice of filing provided under subsection 014.03D shall not be considered on the record and reasonable notice for purposes of the definition of ex parte communication.

014
INTERVENTION IN A CONTESTED CASE.
014.01
Intervention in a contested case shall be allowed when the following requirements are met:

014.01A
A petition for intervention must be submitted in writing to the Hearing Officer or designee at least five days before the hearing.  Copies must be mailed by the petitioner for intervention to all parties named in the Hearing Officer’s notice of the hearing;

014.01B
The petition must state facts demonstrating that the petitioner’s  legal rights, duties, privileges, immunities, or other legal interests may be substantially affected by the proceeding or that the petitioner qualifies as an intervenor under any provision of law; and

014.01C
The Hearing Officer or designee must determine that the interests of justice and the orderly and prompt conduct of the proceedings will not be impaired by allowing the intervention.

014.02
The Hearing Officer or designee may grant a petition for intervention at any time upon determining that the intervention sought is in the interests of justice and will not impair the orderly and prompt conduct of the proceedings.

014.03
If a petitioner qualifies for intervention, the Hearing Officer or designee may impose conditions upon the intervenor’s participation in the proceedings, either at the time that intervention is granted or at any subsequent time. Those conditions may include:
014.03A
Limiting the intervenor’s participation to designated issues in which the intervenor has a particular interest demonstrated by the petition;

014.03B
Limiting the intervenor’s use of discovery, cross-examination, and other procedures so as to promote the orderly and prompt conduct of the proceedings; and
014.03C
Requiring two or more intervenors to combine their presentation of  evidence and argument, cross-examination, discovery, and other participation in the proceedings.
014.04
The Hearing Officer or designee, at least 24 hours before the hearing, shall issue an order granting or denying each pending petition for intervention, specifying any conditions and briefly stating the reasons for the order.
014.04A
The Hearing Officer or designee may modify the order at any time, stating the reasons for the modification.
014.04B
The Hearing Officer or designee shall promptly give notice of an order granting, denying, or modifying intervention to the petitioner for intervention and to all parties.
015
POST HEARING APPEAL.  Any party aggrieved by a final decision or order of the Director made pursuant to these Rules and Regulations and the applicable statutes may appeal such decision or order in the manner provided in the Administrative Procedure Act for contested cases pursuant to Neb. Rev. Stat. § 84-917.
016
CALCULATION OF TIME.  In computing time, days will be computed by excluding the day of the act or event and include the last day of the period.  If the last day of the period falls on a Saturday, Sunday or State Holiday, the period shall include the next working day.  If documents are faxed to the Department outside of normal business hours, the date of the receipt shall be the next business day.
017
CURRENT CERTIFIED PERMITS.  A person who holds a valid, unexpired permit as a Motorcycle Safety Instructor or Motorcycle Trainer prior to January 1, 2012, shall continue to be recognized as certified by the Department until January 1, 2014 or until the expiration date of their current permit, whichever is earlier.  Upon the occurrence of the triggering event, the individual may apply for renewal of his or her certification pursuant to these Rules and Regulations.
22
ii


