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NEBRASKA ADMINISTRATIVE CODE
LAST ISSUE DATE: August 29, 2001
TITLE 138 NEBRASKA FAIR EMPLOYMENT PRACTICE ACT
Chapter 1  Definitions.

1.001. As used herein, the term "Act" shall mean the Nebraska Fair Employment Practice
Act, Sections 48-1101 to 48-1126 as amended.

1.002. As used herein, the terms and phrases, "Disability," "Commission,” "Employee,"
"Privileges,” "Employer," "Employment Agency,"” "Labor Organization,” "Person," "Marital
Status," "because of sex or on the basis of sex," "harass because of sex," "unlawful under federal

law or the laws of this state,” "covered entity,” "qualified individual with a disability,"
"reasonable accommodation,” "drug,"” and "illegal use of drugs" and *“individual who is pregnant,

who has given birth, or who has a related medical condition” shall have the same meaning as set
forth in Section 48-1102 of the Act, as amended.

1.003. As used herein, the term "Unlawful Employment Practice or Practices" shall mean
the acts, conduct and matters defined as constituting an unlawful employment practice or
practices by Sections 48-1104 through 48-1107 of the Act, as amended.

1.004. The term "Chair" shall mean the Chairperson of the Nebraska Equal Opportunity
Commission and the term "Commissioner™ shall mean any member, including the Vice Chair
and the Chair of the Nebraska Equal Opportunity Commission. In the absence of the Chair, the
Vice Chair shall have all of the duties, powers and authority conferred upon the Chair by the Act
and by these Rules and Regulations. In the absence of the Chair and the Vice Chair, a majority
of the Commission shall designate a member of the Commission to serve as the Chair.

1.005. The term "Hearing Officer" shall mean a Commissioner or an attorney duly
licensed to practice law in the State of Nebraska and shall be appointed by the Commission, as
hereinafter provided, to conduct a public hearing upon a complaint of an unlawful employment
practice or practices.
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TITLE 138 NEBRASKA FAIR EMPLOYMENT PRACTICE ACT
Chapter 11  Confidentiality

11.002. Request for File Review. The request for a file review must reflect the
appropriate NEB case number and case name. Once the file is available, a letter will be sent
stating such. The Commission must be contacted within seven (7) days to arrange for the
review, or the file will be returned to storage.

Documents may not be copied in the course of a file review, but recordings tapes may be
listened to and documents may be examined. If the file review is not completed on the arranged
upon date, a subsequent written request must be submitted prior to completion of the file review.

11.003. Subpoenas Regarding Case File Reviews. Subpoenas will only be honored on
cases that have been officially closed by the Commission. Case files are not public records; thus,
the Freedom of Information Act and the Public Records law at 84-712.05 do not apply. Case
files will not be released to individuals who are not parties to the case. The Commission will
challenge such subpoenas by filing a motion to quash with the relevant court. If counsel is
representing a party, the counsel must be the attorney of record. If a letter of representation has
not been received by the Commission, the subpoena will not be complied with.

The properly completed subpoena must reflect the appropriate NEB case number, name of
Complainant and Respondent, and court docket number, and should be sent to the attention of
the Executive Director at the principal office a minimum of ten (10) days in advance of the date
the file is to be retrieved. The party submitting the subpoena will retrieve the file unless other
arrangements are made by the Executive Director. A letter confirming the availability of the file
will be sent, and the file must then be retrieved within seven (7) days. Upon retrieval, the party
must sign for receipt of the file. The file should not be made available to another party. If
counsel representing each party wishes to review the file, separate subpoenas must be submitted.
If counsel is located out of state, local counsel must be obtained unless approved by the
Executive Director. It is not the Commission's normal practice to send case files out of state.

Following receipt of the case file, copies of documents and/or recordings tapes may be
made. The file may only be kept for a period of ten (10) days. Files may be returned to any
Commission office and must be in the same condition they were in when received. Files
returned by mail must be sent certified. Failure to return the file within ten (10) days may result
in a motion to compel and request for sanctions.
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TITLE 138 NEBRASKA FAIR EMPLOYMENT PRACTICE ACT
Chapter 2  Procedure

2.002.02. Investigation. Except for those charges administratively dismissed as provided
for in 2.002.01, the Commission shall institute an investigation by its employees to ascertain all
of the facts relating to the alleged unlawful employment practice or practices set forth in the
charge. The staff shall initially solicit information from all parties and utilize requests for
production of documents, interrogatories, depositions, subpoenas or any legal discovery process
recognized by the district courts for the State of Nebraska to facilitate a prompt investigation.
The legal process shall conform to the rules of the district courts for the State of Nebraska. If a
Respondent knowingly destroys records, knowingly fails to maintain records, refuses to provide
records, or otherwise takes action with the intent to defeat the purpose of the statute, the
Commission may draw an adverse inference to establish facts relevant to a determination on the
merits. At its discretion, the Commission may conduct individual interviews and/or a Fact
Finding Conference to assist in its investigation and its attempts at mediation.

Any member of the Commission staff may contact non-management persons employed
by the Respondent or former management persons without notifying the Respondent or
Respondent's attorney. The Respondent is entitled to have a representative present only during
the interview of current management level employees. If a question exists as to whether an
employee is a management level employee, the Executive Director shall make a determination as
to the matter. In making that determination, the Executive Director shall consider a variety of
factors, including, but not limited to, the employee’s authority to hire, fire, discipline, assign
tasks, and make and implement policies.

All interviews will be recorded taped by the investigator unless a written and/or verbal
objection is made by one of the parties. No recording taping shall be done after a written and/or
verbal objection is received by the Commission. The recordings tapes will be erased nine (9)
months after the case is dismissed by the Commission.

2.004.04B. Place and Manner of Filing. The answer shall be filed ir-duplicate at the
office of the Commission in which the original charge was filed by personal delivery, certified
mail, or facsimile; and at the same time the party filing the answer shall similarly serve a copy of
such answer on all other parties and upon the Hearing Officer. Proof of service upon the other
party or parties and the Hearing Officer shall accompany the copies of the answer filed with the
Commission.










